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(1) After the Contracting Officer’s deter-
mination of price or fee, the contract shall
be governed by—

(i) All clauses required by the FAR on the
date of execution of this underfinitized con-
tract action for either fixed-price or cost-re-
imbursement contracts, as determined by
the Contracting Officer under this paragraph
(c);

(ii) All clauses required by law as of the
date of the Contracting Officer’s determina-
tion; and

(iii) Any other clauses, terms, and condi-
tions mutually agreed upon.

(2) To the extent consistent with para-
graph (c)(1) of this clause, all clauses, terms,
and conditions included in this undefinitized
contract action shall continue in effect, ex-
cept those that by their nature apply only to
an undefinitized contract action.

(d) The definitive contract resulting from
this undefinitized contract action will in-
clude a negotiated (insert
“‘cost/price ceiling’’ or ‘‘firm-fixed price’’) in no
event to exceed (insert the
not-to-exceed amount).

(End of clause)

[61 FR 7750, Feb. 29, 1996; 61 FR 18195, Apr. 24,
1996, as amended at 63 FR 55052, Oct. 14, 1998;
71 FR 27643, May 12, 2006; 74 FR 37650, July 29,
2009]

252.217-7028 Over and above work.

As prescribed in 217.7702, use a clause
substantially as follows:

OVER AND ABOVE WORK (DEC 1991)

(a) Definitions. As used in this clause—

(1) Over and above work means work discov-
ered during the course of performing over-
haul, maintenance, and repair efforts that
is—

(i) Within the general scope of the con-
tract;

(ii) Not covered by the line item(s) for the
basic work under the contract; and

(iii) Necessary in order to satisfactorily
complete the contract.

(2) Work request means a document pre-
pared by the Contractor which describes over
and above work being proposed.

(b) The Contractor and Administrative
Contracting Officer shall mutually agree to
procedures for Government administration
and Contractor performance of over and
above work requests. If the parties cannot
agree upon the procedures, the Administra-
tive Contracting Officer has the unilateral
right to direct the over and above work pro-
cedures to be followed. These procedures
shall, as a minimum, cover—

(1) The format, content, and submission of
work requests by the Contractor. Work re-
quests shall contain data on the type of dis-
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crepancy disclosed, the specific location of
the discrepancy, and the estimated labor
hours and material required to correct the
discrepancy. Data shall be sufficient to sat-
isfy contract requirements and obtain the
authorization of the Contracting Officer to
perform the proposed work;

(2) Government review, verification, and
authorization of the work; and

(3) Proposal pricing, submission, negotia-
tion, and definitization.

(c) Upon discovery of the need for over and
above work, the Contractor shall prepare and
furnish to the Government a work request in
accordance with the agreed-to procedures.

(d) The Government shall—

(1) Promptly review the work request;

(2) Verify that the proposed work is re-
quired and not covered under the basic con-
tract line item(s);

(3) Verify that the proposed corrective ac-
tion is appropriate; and

(4) Authorize over and above work as nec-
essary.

(e) The Contractor shall promptly submit
to the Contracting Officer, a proposal for the
over and above work. The Government and
Contractor will then negotiate a settlement
for the over and above work. Contract modi-
fications will be executed to definitize all
over and above work.

(f) Failure to agree on the price of over and
above work shall be a dispute within the
meaning of the Disputes clause of this con-
tract.

(End of clause)
252.219-7000—252.219-7002 [Reserved]

252.219-7003 Small business subcon-
tracting plan (DoD contracts).

As prescribed in 219.708(b)(1)(A), use
the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (DOD
CONTRACTS) (APR 2007)

This clause supplements the Federal Ac-
quisition Regulation 52.219-9, Small Business
Subcontracting Plan, clause of this contract.

(a) Definitions. Historically black colleges and
universities, as used in this clause, means in-
stitutions determined by the Secretary of
Education to meet the requirements of 34
CFR 608.2. The term also means any non-
profit research institution that was an inte-
gral part of such a college or university be-
fore November 14, 1986.

Minority institutions, as used in this clause,
means institutions meeting the require-
ments of section 1046(3) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1135d-5(3)). The
term also includes Hispanic-serving institu-
tions as defined in section 316(b)(1) of such
Act (20 U.S.C. 1059c (b)(1)).
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(b) Except for company or division-wide
commercial items subcontracting plans, the
term small disadvantaged business, when used
in the FAR 52.219-9 clause, includes histori-
cally black colleges and universities and mi-
nority institutions, in addition to small dis-
advantaged business concerns.

(c) Work under the contract or its sub-
contracts shall be credited toward meeting
the small disadvantaged business concern
goal required by paragraph (d) of the FAR
52.219-9 clause when:

(1) It is performed on Indian lands or in
joint venture with an Indian tribe or a trib-
ally-owned corporation, and

(2) It meets the requirements of 10 U.S.C.
2323a.

(d) Subcontracts awarded to workshops ap-
proved by the Committee for Purchase from
People Who Are Blind or Severely Disabled
(41 U.S.C. 46-48), may be counted toward the
Contractor’s small business subcontracting
goal.

(e) A mentor firm, under the Pilot Mentor-
Protege Program established under Section
831 of Pub. L. 101-510, as amended, may count
toward its small disadvantaged business
goal, subcontracts awarded—

(1) Protege firms which are qualified orga-
nizations employing the severely handi-
capped; and

(2) Former protege firms that meet the cri-
teria in Section 831(g)(4) of Pub. L. 101-510.

(f) The master plan approval referred to in
paragraph (f) of the FAR 52.219-9 clause is
approval by the Contractor’s cognizant con-
tract administration activity.

(g) In those subcontracting plans which
specifically identify small businesses, the
Contractor shall notify the Administrative
Contracting Officer of any substitutions of
firms that are not small business firms, for
the small business firms specifically identi-
fied in the subcontracting plan. Notifica-
tions shall be in writing and shall occur
within a reasonable period of time after
award of the subcontract. Contractor-speci-
fied formats shall be acceptable.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994; 59 FR 27675, May 27,
1994; 60 FR 61601, Nov. 30, 1995; 61 FR 18688,
Apr. 29, 1996; 72 FR 20763, Apr. 26, 2007]

252.219-7004 Small business subcon-
tracting plan (test program).
As prescribed in 219.708(b)(1)(B), use
the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN
(TEST PROGRAM) (AUG 2008)

(a) Definition. Subcontract, as used in this
clause, means any agreement (other than
one involving an employer-employee rela-

48 CFR Ch. 2 (10-1-10 Edition)

tionship) entered into by a Federal Govern-
ment prime Contractor or subcontractor
calling for supplies or services required for
performance of the contract or subcontract.

(b) The Offeror’s comprehensive small busi-
ness subcontracting plan and its successors,
which are authorized by and approved under
the test program of Section 834 of Pub. L.
101-189, as amended, shall be included in and
made a part of the resultant contract. Upon
expulsion from the test program or expira-
tion of the test program, the Contractor
shall negotiate an individual subcontracting
plan for all future contracts that meet the
requirements of Section 211 of Pub. L. 95-507.

(c) The Contractor shall submit Standard
Form (SF) 295, Summary Subcontract Re-
port, in accordance with the instructions on
the form, except—

(1) One copy of the SF 295 and attachments
shall be submitted to Director, Small Busi-
ness Programs, Office of the Under Secretary
of Defense (Acquisition, Technology, and Lo-
gistics), 201 12th Street South, Suite 406, Ar-
lington, VA 22202; and

(2) Item 14, Remarks, shall be completed to
include semi-annual cumulative—

(i) Small business, small disadvantaged
business, and women-owned small business
goals; and

(ii) Small business and small disadvan-
taged business goals, actual accomplish-
ments, and percentages for each of the two
designated industry categories.

(d) The failure of the Contractor or subcon-
tractor to comply in good faith with (1) the
clause of this contract entitled ‘‘Utilization
of Small Business Concerns,” or (2) an ap-
proved plan required by this clause, shall be
a material breach of the contract.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 60
FR 35668, July 10, 1995; 61 FR 39901, July 31,
1996; 62 FR 34129, June 24, 1997; 72 FR 20763,
Apr. 26, 2007; 73 FR 46814, Aug. 12, 2008]

252.219-7005—252.219-7008 [Reserved]

252.219-7009 Section 8(a)
award.

As prescribed in 219.811-3(1), use the
following clause:

direct

SECTION 8(A) DIRECT AWARD (SEP 2007)

(a) This contract is issued as a direct
award between the contracting office and the
8(a) Contractor pursuant to the Partnership
Agreement dated between the Small Busi-
ness Administration (SBA) and the Depart-
ment of Defense. Accordingly, the SBA, even
if not identified in Section A of this con-
tract, is the prime contractor and retains re-
sponsibility for 8(a) certification, for 8(a) eli-
gibility determinations and related issues,
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